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§13-1-1

Hi storical Note: Chapter 1 of Title 13, Adnministrative
Rul es, is based substantially upon the Rules of Practice and
Procedure before the Board of Land and Natural Resources.
[Eff. 7/26/62; R 6/22/81]

SUBCHAPTER 1
GENERAL PROVI SI ONS

813-1-1 Purpose. This chapter governs practice and
procedure before the board of |and and natural resources of the
Sate under Chapter 91, Hawaii Revised Statutes, the |land | aws of
the State and such other related acts as may now or hereinafter
be adnini stered by the board. These rules shall be construed to
secure the just, speedy, and inexpensive deternination of every
proceeding. [Eff. 6/22/81] (Auth: HRS 8171-6)

(I'mp:  HRS 891-2)

8§13-1-2 Definitions. (a) As used in this title, unless
the context requires otherw se:

“Board” neans the board of |and and natural resources.

“Chai rperson” neans the chairperson of the departnment of
| and and natural resources.

“Department” neans the departnent of |and and natural
resources.

“Party” nmeans each person or agency naned or admitted as a
party, or properly seeking and entitled as of right to be
admtted as a party in a proceeding.

“Petitioner” means the party on whose behalf the petition
or application is made.

“Proceedi ng” neans the board's elucidation of the rel evant
facts and applicable | aw, consideration thereof, and action
t hereupon with respect to a particular subject within the board' s
jurisdiction, initiated by a filing or subnmittal or request or a
board’ s notice or order, and shall include but not be limted to:

(D Proceedi ng invol ving the adoption of forest reserve or
wat er shed boundari es;

(2) Petitions for the creation of |and use sub-zones in
conservation districts;

(3) Proceedi ngs involving the adoption of forest, forest
reserve, watershed, fish and ganme, water, parks,
historical sites, recording and | and devel opnent, use,
managenent, di sposal and acquisition rules;

(4) Petitions or applications for the granting of any
right, privilege, authority, or relief under or from
any provision of law or of any rule or requirenent
made pursuant to a power granted by | aw;

(5 An investigation or review instituted or requested to
be instituted by the board;
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§13-1-2

(6) Ot her proceedi ngs involving the adoption, anendnent,
or repeal of any rule of the board, whether initiated
by board order or notice or by petition of an
i nterested person.

“Public records” is defined in section 92-50, Hawaii

Revi sed Statutes. The termshall include all rules, witten
statenments of policy or interpretation fornul ated, adopted or
used by the board, all final opinions and orders, the m nutes of
neetings of the board and any other material required by law to
be kept on file in the office of the board unl ess accorded
confidential treatnment pursuant to statute or the rules of the
boar d.

(b) Unl ess ot herwi se specifically stated, the terns used
in the rules adopted by the board pursuant to powers granted by
statute shall have the neaning defined by such statute.

(c) A rule which defines a termw thout express reference
defines the ternms for all purposes as used both in the statute
and in these rules, unless the context otherw se specifically
requires.

[Eff. 6/22/81] (Auth: HRS 8891-2, 171-6)
(I'mp:  HRS 8§891-2, 171-6)

813-1-3 O fice. The principal office of the board is at

t he Kal ani moku buil di ng, Honolulu, Hawaii. All comrunications to
t he board shall be addressed to the board of |[and and nat ural
resources, 1151 Punchbowl Street, Honol ulu, Hawaii, unl ess

ot herwi se specifically directed. [Eff. 6/22/82]
(Auth: HRS 8§891-2) (Inp: HRS §91-2)

8§13-1-4 Hours. The offices of the board shall be open
from7:45 a.m to 4:30 p.m of each day of the week except
Saturday and Sundays and hol i days unl ess otherw se provided by
statute or executive order [Eff. 6/22/81] (Auth: HRS §91-2)
(I'np:  HRS §880-1, 91-2)

813-1-5 Sessions. (a) The board neets and exercises its
powers in any part of the State of Hawaii.

(b) Regul ar neetings of a board shall be held in Honol ul u,
on the second and fourth Fridays of each and every nonth;
provi ded, however, that the board may establish another place or
date for any regular neeting but shall give prior notice of the
proposed changes in a newspaper of general circulation at |east
one week prior to the affected regul ar neeting.

(c) Speci al neetings may be convened by the chairperson of
the board at any tine by giving notice to each nenber present in
the State at |ease five days prior to the date of the neeting;
provi ded however that the notice shall not be required if all
nmenbers present in the State agree and sign a witten wai ver of
the notice. No final action involving disposition of public
| ands may be had at the special neeting.

(d)y Al neetings of the board shall be open to the public;
provi ded, that the board nay nmeet in executive session, from
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§13-1-5

whi ch the public nmay be excluded, by a recorded vote of two-
thirds of the nenbers present. No order, ruling, contract,
appoi ntment, or decision shall be finally acted upon at the
executive session. [Eff. 6/22/81] (Auth: HRS 8171-6)
(Imp: HRS 88171-5, 92-3, 92-4)

813-1-6 Quorum Four nenbers of the board shal
constitute a quorumto transact business and the concurrence of a
sinple majority of the nmenbers of the board shall be necessary to
make any action of the board valid. [Eff. 6/22/81]
(Auth: HRS 8171-6) (lnp: HRS §171-5)

813-1-7 Authentication. All orders and other actions of
the board shall be authenticated or signed by the chairperson or
ot her persons authorized by the board [Eff. 6/22/81}

(Auth: HRS 8171-6) (lnp: HRS §171-7)

813-1-8 Chairperson. (a) The Chairperson shall in
addition to any other duties, have charge of the board’ s official
records and shall be responsible for the maintenance and cust ody
of the files and records of the board, including the transcripts
of testinmony and exhibits, with all papers and requests filed in
proceedi ngs, the minutes of all action taken by the board and al
its findings, determ nations, reports, opinions, orders, rules,
and approved forns.

(b) The chairperson shall also prepare for subm ssion by
the board an annual report of the departnent’s activities,
acconpl i shnents, and recommendations to the governor and to the
| egi sl ature through the governor. [Eff. 6/22/81]

(Auth: HRS 8171-6) (Inp: HRS 88171-6, 171-7)

8§13-1-9 Public records. (a) Al public records shall be
avail able for inspection in the office of the board, Honol ul u,
Hawai i, during established office hours unless public inspection
of these records is in violation of any sate or federal |aw,
provi ded that except where the records are open under any rule of
court, the attorney general nmay determ ne which records nay be
wi t hheld frompublic inspection when the records pertain to the
preparation of the prosecution or defense of any action or
proceeding to which the Sate is or nay be a party, or when the
records do not relate to a matter in violation of |law and are
deenmed necessary for the protection of the character or
reputati on of any person.

(b) Public records printed or reproduced by the board in
quantity shall be given to any person requesting the sanme by
payi ng the fees established by the board or by |aw. Photocopies
of public records shall be made and given by the director to any
person upon request and upon paynent of the fees established by
the board or by law. Certified copies of extracts frompublic
records shall also be given by the director upon paynent of the
fees established by the board or by I aw.

1-4



§13-1-9

(c) Requests for public information, for pernission to
i nspect official records, or for copies of public records shal
be handl ed with due regard for the dispatch of other public
duties. [Eff. 6/22/81] (Auth: HRS §171-6)
(I'mp: HRS 8891-2, 92-21, 92-51)

SUBCHAPTER 2
PROCEEDI NGS BEFORE THE BOARD

§13-1-10 Appearance and practice before the board. (a) A
person nmay appear in the person’s own behal f, a partner may
represent the partnership, a bona fide officer or enployee of a
corporation or trust or association nay represent the
corporation, trust or association, and an officer or enployee of
an agency mmy represent the agency in any proceeding before the
boar d.

(b) A person may be represented by or with counsel or
other duly qualified representatives in any proceedi ng under
t hese rul es.

(c) A person shall not be represented in any proceeding
before the board or a hearing officer except as stated in
subsections (a) and (b) of this section.

(d) When a person acting in a representative capacity
appears in person or signs any docunent or other papers in
practice before the board, the person shall show the authority to
act in that capacity.

(e) No person who has been associated with the board as a
nmember, officer, enployee, or counsel shall be pernmtted at any
time to appear before the before the board in behalf of or to
represent in any manner, any party in connection with any
proceeding or matter which the person has handl ed or passed upon
whil e associated in any capacity with the board.

() No person who has been associated with the board as a
nmenber, officer, enployee, or counsel thereof shall be pernmtted
to appear before the board in behalf of, or to represent in any
manner, any person in connection with any proceeding or matter
whi ch was pendi ng before the board at the tinme of the person’s
association with the board unl ess the person shall first have
obtained the witten consent of the board upon a verified show ng
that the person did not give personal consideration to the natter
or proceedi ng which the consent is sought or gain particular
know edge of the facts thereof during the person’s association
with the board [Eff. 6/22/81] (Auth: HRS §171-6)

(lmp: HRS 891-2)

§13-1-11 Proceedings before the board. (a) The board may
on its own notion or on petition or application of any interested
person or persons or an agency of the state or county governnent
hol d proceedi ngs as necessary fromtime to time for the purpose
of obtaining information necessary or helpful in the
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§13-1-11

determination of its policies, the carrying out of its duties, or
the fornulation of its rules.

(b) For the purposes pernitted by |aw, the board nay
subpoena w tnesses and require the production of evidence.

(c) The board shall follow procedures that, inits
opi ni on, best serve the purposes of the proceedings, unless
specifically prescribed in these rules or chapter 91, Hawaii
Revi sed St at ut es.

(d) Any rule in this chapter nmay be suspended or waived by
the board or the presiding officer to prevent undue hardship in
any particul ar instance.

(e) Proceedi ngs shall be comrenced by order of the board
upon its own notion, or by the filing of a petition or
application the processing of which necessitates a statutory
hearing. [Eff. 6/22/81] (Auth: HRS 8§171-6)

(I'mp:  HRS 8891-2, 92-16)

813-1-12 Filing of docunents. (a) Al pleadings,
applications, submttals, petitions, reports, naps, exceptions,
bri efs, nenoranda, and other papers required to be filed with the
board in any proceeding shall be filed with the chairperson.
These papers may be sent by mail or hand-carried to the board
office in Honolulu, Hawaii, within the tine limt, if any, for
filing. The date on which the papers are actually received by
the office of the chairperson shall be deened to be the date of
filing.

(b) Al papers shall be witten, typewitten, or printed
and signed in ink by the party signing the same or the party’'s
duly authorized agent or attorney. The signature shall be
| egi ble. The signature of the person signing the docunent
constitutes a certification that the person has read the
docunent, that to the best of that person’s know edge,

i nformation, and belief every statenent contained in the document
is true and no statenents are nisleading; and that it is not
i nterposed for del ay.

(c) Unl ess ot herwi se specifically provided by a particular
rule or order of the board, an original and three copies of al
papers shall be filed. [Eff. 6/22/81] (Auth: HRS §171-6)
(lmp: HRS 891-2)

813-1-13 Conputation of tinme. Conputation of tinme shall
be as established by 81-29, HRS. [Eff. 6/22/81]
(Auth: HRS 8171-6) (lnp: HRS §81-29, 91-2)

§13-1-14 Continuances or extensions of tine. Wenever a
person or agency has a right or is required to take action within
the period prescribed or allowed by these rules, by notice given
t hereunder or by an order, the board or its chairperson may, for
good cause and if pernitted by | aw

(D) Before the expiration of the prescribed period, with

or without notice, extend the period; or
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§13-1-14

(2) Upon application, pernmt the act to be done after the
expiration of a specific period.
(Eff. 6/22/81) (Auth: HRS §171-6) (Inp. HRS §91-2)

813-1-15 Anendnent or refusal of docunents. |[If any
docunent filed with the board is not in substantial conformty
with rules of the board as to the contents thereof, or which is
ot herwi se insufficient, the board may refuse to accept the
docunent, or may require its amendnent. [Eff. 6/22/81]

(Auth: HRS 8171-6) (Inp: HRS §91-2)

§13-1-16 Retention of docunents by the board. Al
docunents filed with or presented to the board may be retained in
the files of the board. The board may pernmit the withdrawal of
origi nal docunments upon subm ssion of properly authenticated
copies to replace the docunents. [Eff. 6/22/81]
(Auth: HRS 8171-6) (lnp: HRS 8§891-2, 171-7)

813-1-17 Board decision. All final orders, opinions or
rulings entered by the board in a proceeding and rul es and
written policies pronulgated by the board shall be served upon
the parties or persons participating in the proceeding by regul ar
mai |l or personal delivery by the board and may be rel eased for
general publication. Copies of the published materials shall be
avail able for public inspection in the offices of the board or
may be obtai ned upon request and upon paynent of charges, if any.
[Eff. 6/22/81] (Auth: HRS 8171-6) (Inp: HRS 8§91-2)

§13-1-18 Counsel for the board. The attorney general, as
counsel for the board, shall be a party to all proceedings
governed by these rules. The attorney general or representative
of the attorney general shall be designated as “Counsel for the
Board,” and shall be served with copies of all papers, pleadings,
maps and docunents and other papers as are all other parties to
the same proceeding. [Eff. 6/22/81] (Auth: HRS §171-6)

(Inp:  HRS 8§828-4, 91-2)

§13-1-19 Substitution of parties. Upon notion and for
good cause shown, the board nmay order substitution of parties;
provided that in case of death of a party, substitution may be
ordered without the filing of a motion. [Eff. 6/22/81]

(Auth: HRS 8171-6) (Inp: HRS 8§91-2)

8§13-1-20 Consolidations. The board, upon its own
initiation or upon motion, may consolidate for hearing or for
ot her purposes or nmay contenporaneously consider two or nore
proceedi ngs which involve substantially the sane parties or
i ssues which are the sane or closely related, if it finds that
t he consolidation or contenporaneous hearing will be conducive to
the proper dispatch of its business and to the ends of justice
and will not unduly delay the proceedings. [Eff. 6/22/81]
(Auth: HRS 8171-6) (Inp: HRS 891-2)
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§13-1-21

SUBCHAPTER 3
RULEMAKI NG PROCEEDI NGS

§13-1-21 Initiating proceedings. Pursuant to petition, or
upon its own notion, when the board proposes to issue, anmend, or
repeal a rule, a public hearing shall be held as provided by |aw
[Eff. 6/22/81] (Auth: HRS 8§171-6) (lnp: HRS 8891-3, 91-6)

813-1-22 Notice. (a) Notice of proposed rul emaki ng shall
be published at | east once in a newspaper of general circul ation
in the State and in each County affected by the proposed rule.
All notices shall be issued at |east twenty days prior to the
date set for public hearing.

(b) A notice of the proposed issuance, anendnent, or
repeal of a rule shall include:

(1) A statement of the date, time, and place where the

public hearing shall be held;

(2) Ref erence to the authority under which the issuance,

anendment, or repeal of a rule is proposed;
(3) A statenent of the substance of the proposed
rul emaki ng; and

(4) In the case of a proposal to establish, change, or
review forest reserve or watershed boundaries, in
addition to the foregoing, a statenent of the tinme and
pl ace where maps show ng the proposed or existing
boundaries within the county may be inspected prior to
t he public hearing.

(c) In any rul emaki ng proceedi ng where the board deens it
warranted, a further notice of proposed rul emaki ng may be issued
by publication thereof in a newspaper of general circulation in
the State. [Eff. 6/22/81] (Auth: HRS §171-6)

(Inmp:  HRS §891-3, 91-6)

§13-1-23 Tine and place. Each hearing shall be held at
the tinme and place set in the notice of hearing, but may at that
time and place be continued by the presiding officer fromday to
day or adjourn to a later date or to a different place w thout
notice other than the announcenent thereof at the hearing. Were
t he proposed rul enaking affects only one county, the public
hearing shall be held in that county. [Eff. 6/22/81]
(Auth: HRS 8171-6) (lnp: HRS §891-3, 92-16)

813-1-24 Conduct of rul emaking hearings. (a) Each
hearing shall be presided over by the chairperson of the board or
by its designated representative. The hearing shall be conducted
in such a way as to afford to interested persons a reasonable
opportunity to be heard on matters relevant to the issues
i nvolved and to obtain a clear and orderly record. The presiding
of ficer shall have authority to adm nister oaths or affirmations
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§13-1-24

and to take all other actions necessary to the orderly conduct of
t he hearing.

(b) At the comrencenent of the hearing, the presiding
of ficer shall read the pertinent portions of the notice of the
hearing and shall then outline briefly the procedure to be
foll owed. Evidence shall then be received with respect to the
matters specified in the notice of hearing in the order the
presiding officer shall prescribe.

(c) Al interested persons shall be given reasonabl e
opportunity to offer evidence with respect to the matters
specified in the notice of hearing. Every witness may, before
proceeding to testify, be sworn, and may be required thereafter
to state the witness’ nane, address, and whom the w tness
represents at the hearing, and give any other informtion
respecting the witness' appearance as the presiding officer may
request. The presiding officer shall confine the evidence to the
qgquestions before the hearing but shall not apply the technical
rul es of evidence. Every witness shall be subject to questioning
by the presiding officer or by any other representative of the
board, but cross-exanination by private persons shall not be
pernmitted except if the presiding officer expressly pernmits it.

(d) Al interested persons or agencies of the State or its
political subdivisions shall be afforded an opportunity to submnit
data, views or argunents which are relevant to the issues. 1In

addition, or in lieu thereof, persons or agencies may also file
with the board within fifteen days following the close of public
hearing a witten protest or other comments or reconmendations in
support of or in opposition to the proposed rul enmaki ng. Persons
desi gnated by the presiding officer shall be furnished with
copies of any witten protest or other conments or
recomendati ons, and they shall be afforded a reasonable tine
wWithin which to file their comments in reply to the origina
protest, comments, or recommendations. Witten protest,

comrents, or recomendations or replies thereto shall not be
accepted unless an original and ten copies (or |lesser nunber of
copies as may be specifically agreed to by the presiding officer)
are filed. The period for filing witten protest, coments, or
recomendati ons may be extended by the presiding officer for good
cause.

() Unl ess ot herwi se specifically ordered by the board or
the presiding officer, testinony given at the hearing need not be
reported verbatim Al supporting witten statenents, maps,
charts, tabulations, or simlar data offered in evidence at the
hearing, and which are deened by the presiding officer to be
authentic and rel evant, shall be received in evidence and nmade a
part of the record. Unless the presiding officer finds that the
furnishing of the required nunber of copies inpracticable and
reduces the nunber, eleven copies of the exhibits shall be
submi tted.

(g0 At the close of the final public hearing, the board
shal | announce the date when its decision shall be announced, or
the board may, if it so desires, make the decision at the public
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§13-1-24

hearing. The board shall consider all relevant comments and
material of record before taking final action in a rul enaking
proceeding. [Eff. 6/22/81] (Auth: HRS 8171-6)

(I'mp:  HRS 8891-3, 92-16)

§13-1-25 Energency rul emaking. Notwi thstanding the
foregoing rules, if the board finds that an immnent peril to
public health, safety, or norals requires adoption, anendnent, or
repeal of a rule upon less than twenty days’ notice of hearing,
and states in witing its reason for the finding, it nmay proceed
Wi t hout prior notice or hearing or upon an abbreviated notice and
hearing to adopt an energency rule to be effective for a period
not | onger than 120 days without renewal. [Eff. 6/22/81]

(Auth: HRS 8171-6) (lnp: HRS §91-3)

8§13-1-26 Petitions for adoption, anmendnent or repeal of
rules. (a) Any interested person or any agency of the state or
county governnment may petition the board for the issuance,
anmendment, nodification, or repeal of any rule which is designed
to inplenent, interpret, or prescribe law, policy, organization,
procedure, or practice requirenents of the board.

(b) Petitions for rulemaking shall set forth the text of
any proposed rule or amendnent desired or specifying the rule the
repeal of which is desired and stating concisely the nature of
the petitioner’s interest in the subject matter and the reasons
for seeking the issuance, anendnent, or repeal of the rule and
shall include any facts, views, argunments, and data deened
rel evant by petitioner. The board may require the petitioner to
adequately and properly notify persons or governnental agencies
known to be interested in the proposed rul enaki ng of the
exi stence of the filed petition. No request for the issuance,
anmendment, nodification, or repeal of a rule which does not
conformto the requirenments set forth above shall be considered
by t he board.

(c) Petitions for rulemaking shall becone matters of
public record upon filing. The board shall within thirty days
following the filing of the petition either deny the petition in
writing or initiate public rul emaki ng procedures. No public
hearing, oral argunent, or other form of proceedings need be
hel d, but if the board deternmi nes that the petition discloses
sufficient reasons in support of the relief requested to justify
the institution of public rulemaking proceedi ngs, the procedures
to be followed shall be as set forth in 813-1-21 and 813-1-22.
Where the board determnes that the petition does not disclose
sufficient reasons to justify the institution of public
rul emaki ng procedures, or where the petition for rulenaking fails
in any material respect to conply with the requirenents of these
rules, the petitioner shall be so notified together with the
grounds for the denial. The provisions of this section shall not
operate to prevent the board, on its own notion, fromacting on
any matter disclosed in any petition. [Eff. 6/22/81]

(Auth: HRS 8171-6) (Inp: HRS 8891-6, 92-16)
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SUBCHAPTER 4
SPECI AL PROCEEDI NGS

813-1-27 Petition for declaratory rulings. (a) On
petition of an interested person, the board may issue a
declaratory order regarding the applicability of any statutory
provi sion or of any rule or order of the board. Petitions for
the i ssuance thereof shall state clearly and concisely the
controversy or uncertainty, shall cite the statutory authority
i nvol ved, shall include a conplete statenent of the facts and the
reasons or grounds pronpting the petition, together with full
di scl osure of petitioner’s interest and shall conformto the
requi rements of 8§13-1-12.

(b) The board, upon receipt of the petition, may require
the petitioner to file additional data or a nmenorandum of | egal
authorities in support of the position taken by the petitioner.

(c) The board may, without notice or hearing, disniss a
petition for declaratory ruling which fails in any materi al
respect to conply with the requirenments of this section.

(d) After review of the information filed pursuant to this
section the board may order a hearing on the petition. Any
petitioner or interested party who requests a hearing on the
petition shall set forth in witing the reasons why the

information filed will not permt a fair and expeditious

di sposition of the petition. |f the request for hearing is
dependent upon factual assertion, affidavits establishing those
facts shall acconpany the request. |In the event a hearing is

ordered by the board, 8891-9 through 91-13, Hawaii Revised
Statutes, shall govern the proceeding.

(e) Not wi t hst andi ng the other provisions of this section,
the board may, on it own notion or upon request but w thout
notice or hearing, issue a declaratory order to termnate a
controversy or to renove uncertainty. [Eff. 6/22/81]

(Auth: HRS 8171-6) (Inp: HRS §891-8, 92-16)
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